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Planning for the disabled and elderly:
Special Needs Trusts

As the average life span of our popu-
lation continues to increase, and the
elderly and disabled live longer than
ever before, attorneys are challenged
to properly protect them. The United
States government provides finan-
cial assistance through Medicaid and
Supplemental Security Income (SSI) to
some extent, but it is rarely sufficient to
meet all the needs of the recipient. The
use of a Special Needs Trust (SNT) is an
excellent means to care for and protect
the elderly and handicapped in addi-
tion to and in conjunction with their
government benefits. Ordinarily the
attorney seeks to draft a SNT that will
not subject the government benefits
recipient to an ineligibility period or
reduce the benefits that the programs
provide. In some circumstances how-
ever, the recipient’s amount of govern-
ment benefits will be reduced as long
as essential elements of the benefits are
not eliminated. For example, an SSI
recipient may suffer reduced monthly
SSI benefits but gain full Medicaid
coverage for medical needs which is
a higher financial aid. All SNTs must
conform to appropriate statutory and
regulatory requirements to assure the
ongoing SSI/Medicaid eligibility of a
disabled or elderly individual.

The Special Needs Trust may be either
an inter-vivos or testamentary trust
fund, and may be either self-settled
or created by a third party. The type
of trust depends upon whose money
funds the trust and the age and circum-
stances of the beneficiary. There are
basically three types of SNTs. One is
a third party created trust for a public
benefits recipient. Another is a third
party created trust for a public benefits
recipient wherein the third party also
secks public benefits for him or herself.
The last is a first party or self-settled
trust created for one’s own benefit.

In the SNT created by a third person for
another who is already receiving public
benefits, the donor wishes to donate or
bequeath assets to another individual
without jeopardizing the individual’s
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eligibility for public benefits. In prac-
tice, this trust is used most frequently
when a parent establishes a trust for a
disabled child and when a spouse of a
Medicaid recipient, or potential medic-
aid recipient, bequeaths some or all of
their estate in trust for their spouse.

The next type of SNT adds a twist onto
the above. In this trust the donor wish-
es to donate or bequeath assets to a dis-
abled child or individual under age 65
and additionally the donor wishes to
achieve Medicaid eligibility for him or
herself.

Lastly, a SNT may be established by
a disabled individual seeking to save
their own funds for their own benefit.
This trust is typically used in conjunc-
tion with a lawsuit recovery to preserve
the injured party’s assets for future
needs. Creating and administering this
self-settled trust is extremely challeng-
ing due to the necessary correlation
between trust requirements and public
benefits program rules. The program
rules are often inconsistent and unclear
regarding self-settled trusts and the at-
torney must scrutinize each program’s
nuances in order to draft a self-settled
trust which will not jeopardize the
many public benefits the donor /recipi-
ent may be entitled to and will satisfy
trust statutory and regulatory require-
ments.

The controlling Federal law regarding
SNTs is entitled OBRA 93, found at 42
U.S.C. *139p. The definition of a trust
under OBRA 93 is .......Realizing that
the SNT would be a valuable planning
tool for disabled individuals, Congress
specifically exempted three kinds of
Specail Needs Trusts from the OBRA
93 rules: d4A, d4B and d4C trusts.
These trusts are named for the section
of OBRA 93 that provides their exemp-
tion from OBRA’s general trust rules.

42 US.C. *1396p(d)(4)(B) trusts are
generally known as Qualified Income
Trusts which are a form of Special
Needs Trust used in income-cap states,
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such as Florida, to allow a Medicaid
applicant’s income to be trusted and
paid to the nursing home, thereby not
disqualifying them from Medicaid.
The d4B trust is relatively simple in
application and because of it's unique
and narrow nature, this trust is not in-
cluded under the umbrella of the three
basic types of SNTs mentioned above.

42 US.C. *396p(d)(4)( C) trusts, or
pooled trusts as they are commonly
known, are a form of Self-Settled, Spe-
cial Needs Trust for the public benefits
recipient that are also exempted from
general trust attribution rules. These
trusts fall under the third category
above. The pooled trust must meet
strict criteria as set out below.

(A) The trust must contain the assets of
a disabled individual (of any age);

(B) The trust must be established and
managed by a nonprofit association;
wherein, for the purposes of invest-
ment management, the assets are
pooled but wherein a separate account
is maintained for each beneficiary;

(C)The trust must pay the state up to
an amount equal to the total Medic-
aid benefits received if the beneficiary
keeps assets in an account not retained
by the trust; and

(D)The trust must be established by a
parent, grandparent, legal guardian,
court or individual.

Pooled trusts are less commonly used
and harder to administer than (d)(4)(A)
trusts which are outlined in greater de-
tail next.

42 U.S.C *1396(d)(4)(A) sets forth the
most common form of special needs
trust. This trust excepts form the attri-
bution rule a SNT containing assets of a
disabled beneficiary provided that:

(i) The beneficiary is under age 65 when
the SNT is funded;
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